
COMPARATIVE CONSTITUTIONAL LAW: THE CASE OF ISRAEL 

Prof. Ayelet Blecher 
Fall 2025 Helen Diller Institute Visiting Professor 
Fall 2025, Tu, Th 11:00 a.m. – 12:29 p.m., Evans 2 

 

Course Description 
This course introduces key issues in constitutional law and theory through a comparative lens, 
with a focus on the Israeli constitutional system. Israel offers a uniquely instructive case: for 
its first five decades, it functioned without a formal written constitution and with only limited 
judicial review of primary legislation. In the 1990s, it shifted toward a more robust rights-
based constitutional framework, in which the Supreme Court assumed a central role, sparking 
ongoing debates over separation of powers and the proper role of the judiciary. In 2023 - 2024, 
government-led initiatives aimed at altering the balance of power between the judiciary and the 
governing majority brought these debates to a head, culminating in the Supreme Court’s 
unprecedented decision to strike down a constitutional amendment as unconstitutional. 

Constitutional litigation in Israel has also been a primary arena for negotiating the tensions 
between the state’s non-neutral ethno-national identity as a “Jewish and democratic state” and 
its commitments to liberal human rights and group rights. These tensions unfold against a 
backdrop of persistent national security concerns that continue to shape Israel’s legal and 
political landscape. 

Building on these foundations, the course examines topics such as judicial review, the 
development of Israeli constitutionalism, methods of constitutional interpretation, and the 
protection of rights including equality, privacy, and freedom of religion. Through comparative 
analysis, students will explore parallels and contrasts with other constitutional systems, 
especially the United States, and develop a critical understanding of how constitutional 
frameworks mediate contested social and political issues. 

 

Prof. Blecher can be reached at ayelet.blecher@berkeley.edu   
Office Hours: upon appointment. 
 

Learning Goals:  

By the end of this course, you will be able to: 

• Compare constitutional systems, identifying similarities, differences, and their 
implications. 

• Evaluate the role of the judiciary and constitutional norms in shaping political and social 
life. 

• Explain and analyze key constitutional principles and frameworks in Israel and other 
systems. 
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• Engage critically with scholarly perspectives on constitutional law, developing and 
articulating your own reasoned viewpoints. 

 

Requirements and Grading: 

The final grade will be based on the following components: 
• Attendance: Mandatory 
• Participation: 10% 
• Response papers: 15% 
• 2 assignments: 40% (each assignment 20%) 
• Final Exam: 35%  

 

Attendance 
Attendance at all classes is required. If you must miss a class, please notify me as soon as possible 
and ensure you stay up to date with course materials. 
 
Participation (10%) 
Students are expected to actively engage in informed class discussions, demonstrating preparation 
of the assigned readings. Detailed grading rubrics for participation are provided in Appendix A 
 
Response Papers (15%) 
Students will submit 3 short response papers (up to 300 words each) during the semester. At least 
one must relate to readings from Part A, and at least one to Part B. 
Response papers are due by 8:00 p.m. the evening before the relevant class and are graded on a 
complete/incomplete basis. You must attend the corresponding class for your submission to 
count. 
A response paper is not a summary. Instead, respond personally and thoughtfully to the material. 
Acceptable formats include: 

• A critique or endorsement of a particular argument 
• Reflections or connections to real-world situations or cases 
• A thematic insight across the readings 
• 3-4 thoughtful questions prompted by the readings  

Detailed grading rubrics for reaction papers are provided in Appendix A 
 
Assignments (40%) 
Students will submit two written assignments (each up to 800 words). These assignments will ask 
students to engage critically with issues explored in the course (especially in the preceding 
classes) and will be based on assigned sources. 
Assignment 1 due: October 6, 2025 
Assignment 2 due: November 3, 2025.  
More details will be provided in class. 
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Final Exam (35%) 
The final exam will be held in class and will account for 35% of the final grade. It will be open 
book, limited to course materials: assigned readings, lecture slides, and your own notes.  
 
 
Use of Generative AI in This Course: Expectations and Guidelines 
I believe that, when used thoughtfully, generative AI tools can support and enrich learning, but 
they should never replace your own reading, thinking, or analysis. 
Appropriate uses in this course include: 

• Reviewing your own writing to improve clarity, grammar, or word choice. Your ideas 
must remain your own. 

• Getting help understanding readings, especially for background knowledge or context 
(e.g., Israeli history or politics) that may not be familiar to you. However, use any such AI 
assistance critically. These tools can be inaccurate or misleading, and you are responsible 
for verifying the information. 

Inappropriate uses in this course include: 
• Using AI to summarize or replace assigned readings. You are expected to be familiar with 

the full readings assigned each week. I make every effort to assign a manageable amount 
of reading and adapt the workload to our pace. 

• Having AI generate the substance of your arguments, questions, or critiques in 
assignments. 

 
For reaction papers, the engagement, questions, and critique must be entirely your own. AI may help 
you phrase your points more clearly, but the thinking must be yours. 
 

 
 

Course Readings and Schedule 
Items marked by * are optional reading 

All materials can be found in the course website on bCourses 
 

 
Introduction 

I. Constitutions and Comparisons 

August 28 
RAN HIRSCHL, COMPARATIVE MATTERS: THE RENAISSANCE OF COMPARATIVE CONSTITUTIONAL 
LAW 138-150 (2014) 
Roper v. Simmons, 543 U.S. 551 (2005) [Kennedy § IV, Scalia § III] 
* Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108 YALE L.J. 1225 (1999) 
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II. Israel in Context: Society, Identity, and Governance 

September 2 

Alan Dowty, Democracy in Israel, THE OXFORD HANDBOOK OF ISRAELI POLITICS AND SOCIETY 
(2020) 
Status Quo Agreement, June 19, 1947 
Guy Ben-Porat, Between Religion and Secularism, in ROUTLEDGE HANDBOOK ON CONTEMPORARY 
ISRAEL 287 (2022). 
* Tamar Hostovsky Brandes, Israel's Legal System: INSTITUTIONS, PRINCIPLES AND CHALLENGES, 
ROUTLEDGE HANDBOOK ON CONTEMPORARY ISRAEL 114 (2022). 
 
 
 

Part A:  Constitutionalism and its Challenges from an Israeli Perspective 

III.  Why have a Constitution? 

September 4 

1) Marbury v. Madison, 5 U.S. 137, 176-180 (1803) 
2) David Ben-Gurion, Speech to the Knesset’s Committee on Constitution, Law, and Justice, 

given July 13, 1949, translated by Neil Rogachevsky 
3) Ruth Gavison, What Belongs in a Constitution? 13 Constitutional Political 

Economy, 89 (2002)  
4) * Russell Hardin, Why a Constitution? SOCIAL AND POLITICAL FOUNDATIONS OF 

CONSTITUTIONS 51, 51-62 (Denis J. Galligan & Mila Versteeg eds. 2013).  
5) * MARK TUSHNET, WHY THE CONSTITUTION MATTERS 1-17 (2010) 

 

IV. Israeli Constitutionalism: Foundations and Development  

September 9, September 11 

1) Declaration of Establishment of the State of Israel, May 14, 1948. 
2) Adam Shinar, Accidental Constitutionalism: The Political Foundations and 

Implications of Israeli Constitution-Making, in THE SOCIAL AND POLITICAL 
FOUNDATIONS OF CONSTITUTIONS 207-238 (Dennis Galligan & Mila Versteeg, 
eds. 2013). 

3) Basic Law: Human Dignity and Liberty (Isr.)  
4) *Adam Shinar, Barak Medina, and Gila Stopler. From promise to retrenchment: 

On the changing landscape of Israeli constitutionalism, 18 International Journal 
of Constitutional Law 714 (2020). 

 

V. Who Guards Democracy? Judicial Review and Its Discontents  

September 16; September 18 
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1) Aharon Barak, A Judge on Judging: The Role of a Supreme Court in a 
Democracy, 116 HARV. L. REV. 19, 19-53 (2002) 

2) Ruth Gavison, The Role of Courts in Rifted Democracies, 33 Israel Law Review 
216 (1999). 

3) * Jeremy Waldron, The Core of the Case against Judicial Review, 115 Yale L. J. 
1346, 1346-1376 (2006) 
 

September 23 – Asynchronous 

 

VI. Limitations, Overrides, and Proportionality 

September 25 

1) Basic Law: Human Dignity and Liberty §8 
2) Basic Law: Freedom of Occupation §4;  §8 
3) The Canadian Charter of Rights and Freedoms, §1; §33  
4) AHARON BARAK, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR 

LIMITATIONS 19-37 (2012) 
5) * Richard H. Fallon, THE NATURE OF CONSTITUTIONAL RIGHTS: THE INVENTION 

AND LOGIC OF STRICT JUDICIAL SCRUTINY 1-8 (2019). 

 

VII. Unconstitutional Constitutional Amendments 

September 30; October 2 – Asynchronous 

1) Yaniv Roznai, Rosalind Dixon, & David E Landau, Judicial Reform or 
Abusive Constitutionalism in Israel, 56 ISRAEL LAW REVIEW 292 (2023). 

2) Yoav Dotan, Israel’s Constitutional Moment, 56 ISRAEL LAW REVIEW 521, 
521-522, 536-540 (2023). 

3) HCJ 5658/23 Movement for Quality Government in Israel v. The Knesset 
(2024) [abstract]. 

 

VIII. VII. Interpreting Constitutions and Implied Rights 

October 7 

1) Aharon Barak, A Judge on Judging: The Role of a Supreme Court in a 
Democracy, 116 HARV. L. REV. 19, 66-74, 81-84 (2002) 

2) Open to Debate: Should SCOTUS Focus on the Original Meaning of the 
Constitution? (June 9, 2023) 

 
 

Part B: Individual Rights in Israeli Constitutional Law 
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IX.  Human Dignity 

October 9 

1) Tamar Hostovsky Brandes, Human Dignity as a Central Pillar in 
Constitutional Rights Jurisprudence, in Israel: Definitions and Parameters, 
ISRAELI CONSTITUTIONAL LAW IN THE MAKING (Gideon Sapir, Daphne Barak-
Erez & Aharon Barak eds. 2013) 

2) Aharon Barak, Human Dignity: The Constitutional Value and the 
Constitutional Right 156-162 (2015). 
 

X. Equality in General 

October 14 

1) Sandra Fredman, Substantive Equality Revisited, in 14 International Journal of 
Constitutional Law 712 (2016). 

 

XI.  Minority Rights in a Jewish and Democratic State 

October 16; October 21  

2) Basic Law: Israel as a Nation State of the Jewish People 
3) Manal Totry-Jubran, Examining Palestinian Arabs Group Rights in Israel through 

a Multicultural Lens, forthcoming in The Oxford Handbook of the Israeli 
Constitution (2025). 

4) HCJ 6698/95 Ka’adan v. Israel Lands Authority (2000) [summary] 
5) HCJ 4112/99 Adalah v. City of Tel Aviv-Jaffa, paragraphs 1-28 of President 

Barak’s opinion, paragraphs 9-76 of Justice Cheshin’s opinion (2002). 
6) * HCJ 7052/03 Adalah v. Minister of Interior (2006) [summary] 
7) * Meital Pinto, On the Intrinsic Value of Arabic in Israel: Challenging Kymlicka 

on Language Rights, 20 Canadian Journal of Law & Jurisprudence 143  
 

 
XII. Freedom of Religion and Conscience and their Boundaries 

October 23, October 28  

1) Barak Medina, State and Religion: The Israeli Model, forthcoming in THE 
OXFORD HANDBOOK OF THE ISRAELI CONSTITUTION (2025). 

2) Lotem Perry-Hazan, Court-Led Educational Reforms in Political Third Rails: 
Lessons from the Litigation Over Ultrareligious Jewish Schools in Israel, 30 
JOURNAL OF EDUCATION POLICY 713, 720-723 (2015). 
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3) Shulamit Almog & Lotem Perry-Hazan , Contesting Religious Authoriality: The 
Immanuel 'Beis-Yaakov' School Segregation Case, 26 INTERNATIONAL JOURNAL 
FOR THE SEMIOTICS OF LAW 211 (2013). 

4) * HCJ 953/01 Solodking v Beit-Shemesh Municipality, PD 58(5) 595 (2004). 
5) * Wisconsin v. Yoder (1972) [selected paragraphs] 

 
 

XIII. Gender Equality 

October 30 

1) HCJ 4541/94 Miller v. Minister of Defense (1995) [selected pages] 
2) Yofi Tirosh, Diminishing constitutional law: The first three decades of women’s 

exclusion adjudication in Israel, 18 International Journal of Constitutional Law 
821 (2020).  

3) * HCJ 746/07 Ragen v. Ministry of Transport (2011) [selected pages]. 
 
 

XIV. LGBTQ Rights 

November 4 

1) AAA 343/09 Jerusalem Open House for Gay Pride v. Jerusalem Municipality 
(2010) [selected pages]. 

2) HCJ 721/94 El-Al Israel Airlines v. Danielowitz [selected pages]. 
3) Ido Katri, The Protection of Trans Rights in Israel, in TRANS RIGHTS AND 

WRONGS A COMPARATIVE STUDY OF LEGAL REFORM CONCERNING TRANS 
PERSONS 305 (Isabel C. Jaramillo & Laura Carlson eds.) (2021) [selected pages] 
 

 

XV. Family Rights, Privacy, and Personhood 

November 13, November 18 

1) HCJ 129/13 Axelrod v. Government of Israel (2014) 
2) HCJ 781/15 Arad-Pinkas v. The Committee for Approval of Agreements for 

Carrying of Embryos (2017) 
3) HCJ 7052/03 Adalah v. Minister of Interior (2006) [summary] 
4) * Obergefell v. Hodges, 135 S. Ct. 2584 (2015) 
5) * Dobbs v. Jackson Women's Health Organization, 597 U.S. 215 (2022) 
6) * Ayelet Blecher-Prigat & Noy Naaman, The Abolition of Legal Marriage in 

Israel as a Potential Queer-Religious Project, in QUEER AND RELIGIOUS 
ALLIANCES: FRIENDSHIP IN FAMILY LAW AND BEYOND 105 (Nausica Palazzo & 
Jeff Redding, eds., Anthem Press, 2022) 
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XVI. Speech 

November 20, November 25 

1) Adam Shinar, Freedom of Expression in Israel: Origins, Evolution, Revolution, and 
Regression, forthcoming in THE OXFORD HANDBOOK OF THE ISRAELI CONSTITUTION 
(2025)  

2) Democratic Backsliding, Subsidized Speech, and the New Majoritarian 
Entrenchment, 69 THE AMERICAN JOURNAL OF COMPARATIVE LAW 335 (2021) 
[selected pages] 

3) Jonathan Haidt, Why the Past 10 Years of American Life Have Been Uniquely 
Stupid,The Atlantic, May 202 

4)  Erwin Chemerinsky, Hate speech is protected free speech, even on college 
campuses,Vox, 12.26.2017 

5) Robert C. Post, There is no 1st Amendment right to speak on a college campus, Vox, 
12.31.2017 

 
 
Conclusion: Comparative Constitutional Law Revisited 
December 2, December 4 
TBD 
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Appendix A: Grading Rubrics 
 

Participation Expectations and Grading Rubric 

Participation is assessed on the quality, thoughtfulness, and relevance of contributions 
rather than the number of times you speak. Relevant contributions typically build on or 
respond to the assigned materials, the day’s discussion, or a peer’s comment. 

I recognize that not everyone feels equally comfortable speaking in a full-class setting. If 
you have concerns about participating in class discussions, please speak with me early in 
the semester so we can find an approach that ensures your contributions are reflected in 
your grade. 

 

Grade Description 

Excellent (A) Attends all sessions, arrives well-prepared, and consistently 
contributes thoughtful and relevant comments or questions that 
reflect engagement with the assigned materials. Actively listens to 
and builds on peers’ contributions, and participates constructively in 
discussions and group work. 

Good (B) Attends most sessions, arrives prepared, and contributes 
occasionally with relevant comments or questions. May sometimes 
speak without fully connecting to the assigned materials, but 
generally engages in a way that supports class discussion 

Fair (C) Misses several sessions or arrives with inconsistent preparation. 
Rarely contributes, or contributions often show limited engagement 
with the materials and do not clearly connect to the discussion topic. 

Poor (Below C) Frequent absences, little to no preparation, contributions (if any) are 
unrelated to the discussion or disruptive, or shows 
inattentiveness/disrespect in class. 

 

Reaction Papers: Complete/Incomplete Rubric 

Complete (full 
credit) 

Paper meets all of the following: 

• Submitted by the deadline. 
• Demonstrates familiarity with the main ideas and arguments 

in the assigned reading. 
• Responds directly to the assigned reading(s). 
• Shows engagement: expresses a perspective, raises 

thoughtful questions, makes connections, or offers critique. 
• Attendance at the corresponding class session. 
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Incomplete (no 
credit) 

If any of the following: 

• Missed deadline. 
• Off-topic or unrelated to the assigned readings. 
• Primarily a summary without analysis or reflection. 
• Absent from the corresponding class session. 

 

 

 

 

  

 . 

  

  


